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xperience teaches us that one of the
most important factors in determin-
ing whether a small business will be
successful is how well the owners get
along with one another. Law reporters are
replete with judicial decisions whose genesis
were failed business relationships. The care
with which one must choose his business
partners, however, is seldom a topic encoun-
tered by students in law or business school.
Just as it is inevitable that a certain
percentage of marriages will end in divorce,
the same is true of business partnerships. But
how does one go about obtaining a “corpo-
rate divorce” when those differences between
shareholders truly become irreconcilable?
Business Corporation Law provides that
the holders of shares representing one half
of the votes of all outstanding shares of a
corporation entitled to vote in an election of
directors may present a petition for dissolu-
tion on one or more of the following grounds:
(1) That the directors are so divided
respecting the management of the corpo-
ration’s affairs that the votes required for
action by the board cannot be obtained.
(2) That the shareholders are so divided
that the votes required for the election of
directors cannot be obtained.
(3) There is internal dissension and two
or more factions are so divided that
dissolution would be beneficial to the
shareholders.

Director Deadlock

Where the directors are so deadlocked
respecting the management of the corpora-
tion’s affairs that the votes required for action
by the board cannot be obtained, the court
can order judicial dissolution pursuant to
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BCL §1104(a)(1). The petition for judicial
dissolution is a special proceeding brought on
by order to show cause, and the procedure
concerning issuance, publication, service,
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and filing of the petition is prescribed by
BCL §1106. The venue of the proceeding is
generally the county in which the office
of the corporation is located pursuant to
BCL §1112.

A petition adequately stated a cause of
action for judicial dissolution due to director
deadlock when it alleged that the corpora-
tion had no bank account because of disputes
between the owners concerning the drawing
of checks; corporate bills were not being
paid, prompting lawsuits and a possible
foreclosure action; where the directors could
not even agree as to the location of an office
for the business; and certain directors failed
to appear at a board of directors meeting
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for the purpose of attempting to resolve
such issues.'

Cases involving director deadlock are
often seen where there are two, or another
even number of directors. It is common to
join a claim based on director deadlock under
BCL §1104(a)(1) with one for shareholder
dissension under BCL §1104(a)(3).

That the only two directors are not
speaking to one another is not alone ground
for judicial dissolution under §1104(a)(1).}
The deadlock must be over a management
decision.

Shareholder Deadlock

If ewo shareholders are so deadlocked that
they cannot agree to elect a third director* or
fill a vacancy on the board of directors,’
judicial dissolution under BCL §1104(a)(2)
may be appropriate. Dissolution will not be
ordered, however, where the corporation is
otherwise functioning in an efficient manner,
and the shareholder seeking dissolution
has made no bona fide attempt to agree with
the other shareholder on the selection of a
third director.®

BCL §1104(a){3) provides for judicial
dissolution when “there is internal dissension
and two or more factions of shareholders
are so divided that dissolution would be
beneficial to the shareholders.” Where there
is intense personal hostility between two
50/50 shareholders, which poses an irrecon-
cilable barrier to the continued functioning
and prosperity of the corporation, judicial
dissolution may be the only viable remedy to
resolve the dissension and deadlock.” The
underlying reason for the dissension is
irrelevant, as is any attempt to ascribe fault to
either party.

When the dissension
shareholders led to an inability ro agree on
any corporate decisions, including the hiring
and firing of employees, the election of
officers, and corporate spending, judicial
dissolution was an appropriate remedy.’
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In order to determine whether to grant
judicial dissolution pursuant to BCL
§1104(a), the court will generally order an
evidentiary hearing. Indeed, BCL §1109
specifically contemplates and provides for
such a hearing.

Whether to dissolve a 50/50 corporation
in the face of dissension and deadlock rests
within the sound discretion of the court.” In
considering whether to exercise its discretion
to dissolve a corporation “the benefit to the
shareholders of a dissolution is of paramount
importance,” according to BCL §1111(b)(2).
In determining whether it would be
beneficial to the shareholders to dissolve the
corporation, BCL §1111(b}(3) specifically
provides that “dissolution is not to be denied
merely because it is found that the corporate
business has been or could be conducted
at a profit.”"

The Minority Shareholder
As explained earlier, a 50/50 shareholder

who seeks dissolution must show the
existence of dissension and/or deadlock, and
that dissolution would be beneficial to the
shareholders. The burden for the minority
shareholder seeking dissolution is different.
The holders of shares representing 20 percent
or more of the votes of all outstanding shares
of a closely held corporation may present a
petition for dissolution on either or both of
the following grounds according to BCL
§1104-a (a):

(1) The directors or those in control of

the corporation have been guilty of

illegal, fraudulent or oppressive actions
toward the complaining shareholders;

(2) The property or assets of the

corporation are being looted, wasted or

diverted for non-corporate purposes by
its directors, officers or those in control
of the corporation.

In cases involving a minority shareholder
seeking to dissolve a corporation due to fraud
or oppressive conduct under BCL §1104-
a(1), the leading case is In re Kemp & Beatley,
Inc., 64 N.Y.2d 63, 484 N.Y.S5.2d 799 (1984).
Here, the New York Court of Appeals
declared that conduct would be deemed
oppressive within the meaning of the statute
where it “substantially defeats the ‘reason-
able expectations’ held by minority
shareholders in committing their capital to
the particular enterprise.”

When courts do grant dissolution due to
oppressive conduct probably the most
frequently cited ground is the rermination of
the minority shareholder’s employment by
the corporation.”! The reason is that
continued employment with the closely held

corporation is generally one of the returns on
his investment that the minority shareholder
has a reasonable expectation of maintaining.

On the other hand, the failure of the
majority shareholders to allow the minority
shareholders access to corporate records
and to account to them on a regular basis
was not oppressive where the minority
shareholders had not previously sought to be
actively involved in the management of
the business."

In another case, the failure to declare
dividends and to elect the minority
shareholder to the board of directors was
found not to constitute oppressive conduct
within the meaning of the statute.”

If the majority shareholders are guilty of
wasting corporate assets for non-corporate
purposes, or usurping corporate opportunities
for themselves, judicial dissolution may be
ordered pursuant to BCL §1104 a(a)(2).
Thus, dissolution was appropriate where the
majority shareholders of a real estate
corporation were guilty of, among other
things, the sale of four undeveloped parcels
of realty to other corporations in which the
majority shareholders had an interest.

Alternatives to Dissolution

Section 1104-a(b) requires that the court,
in determining whether to order dissolution,
take into account:

(1) Whether liquidation of the corpora-

tion is the only feasible means whereby

the petitioners may reasonably expect
to obtain a fair return on their invest-
ment; and

(2) Whether liquidation of the corpora-

tion is reasonably necessary for the

protection of the rights and interest of
any substantial number of shareholders
or of the petitioners.

Dissolution has been described as “a
‘drastic’ remedy, and before ordering it the
court must consider whether it is the only
means by which the complaining sharehold-
ers can reasonably expect to receive a fair
return on their investment or whether it is
reasonably necessary to protect their rights
and interests.”"’

Although dissolution may be a drastic
remedy, when fulfillment of the oppressed
minority shareholder’s reasonable expecra-
tions by alternative remedies is doubtful,
“such as when there has been a complete
deterioration of relations between the
parties, a court should not hesitate to
order dissolution.”®

The Court of Appeals made clear in Kemp
& Beatley that in dissolution cases brought
under §1104-a: “Every order of dissolution,

however, must be conditioned upon permit-
ting any shareholder of the corporation to
elect to purchase the complaining sharehold-
er's stock at fair value (see Business
Corporation Law, §1118).”

Thus, it is common for the court, when
ordering dissolution, to make it conditional,
i.e., the corporation will be judicially
dissolved unless the majority shareholders
or the corporation buy out the minority
shareholder for fair value.

In addition, in any dissolution proceeding
brought pursuant to §1104-a, the other
shareholders have 90 days within which to
elect to purchase the petitioner’s shares at
fair value, pursuant to BCL §1118(a).

Corporate dissolution litigation is usually
expensive and fraught with emotion. It is
generally preferable to attempt to resolve
the issues giving rise to the conflict by
agreement, whether by buy-out, or otherwise.
In those cases where there is no alternative,
however, Business Corporation Law supplies
a statutory framework to achieve that
corporate divorce.
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